




NEW FOR 3.0

Model Term Sheet 	Comment by Dommisse Attorneys Inc.: Process:

Started with the NVCA templates as a base.

Removed provisions that are irrelevant in the South African context, retaining those that are applicable.

Adapted the retained provisions to reflect South African law and practice.

Incorporated relevant provisions from the Endeavour and Dommisse term sheets to supplement the draft.

Removed the NVCA footnote guidance, except where the notes were purely factual (rather than indicative of a market preference or standard). Similar guidance notes, tailored to the South African context, can be developed collaboratively with the working group.

Intention:

The intention is to provide a starting point that enables the working group to contribute towards:

Developing a set of model documents that reflect South African market-standard positions.

Agreeing on a consistent drafting style.

Establishing aligned guidance principles to accompany the documents.
in partnership with the South African Venture Capital Association











Preliminary Note	Comment by Dommisse Attorneys Inc.: Drafting note: The original note was copyright protected.  The NVCA has been contacted to confirm use. However, we have adopted conventional South African and international language and we don’t believe that any copyright has been infringed. 

We support the principle of using the term sheet as a “road map” to the document drafters. The NVCA term sheet allows the reader to identify where each term is recorded in the various investment documents. This will be simpler in SA with less documents, but still a helpful principle.
This Term Sheet is effectively an index to the detailed terms contained in the Model Documents. We’ve taken the approach of grouping the essential terms of each Model Document, so that the first section deals with the terms we’d expect to see in the subscription agreement (investment amount, price per share, investment conditions, etc.) then the MOI (each class of share and their rights, etc.) and then the Shareholders Agreement (confidential contractual arrangements such as Founder obligations, tag along/drag along, etc.) 
The scope of this Term Sheet is fairly comprehensive. The intention is to ensure alignment between Investors and the Company on material investment terms at this early stage. We urge Investors in particular to ensure that these matters are all dealt with at term sheet stage – to responsibly avoid the risk of deferring negotiations which can’t be resolved in time to close the transaction, thereby putting the Company into liquidity stress. 
We believe that these terms will also be useful to earlier stage transactions, for example where a unique class of “series seed” class of shares is envisaged, having economic and voting rights that are consistent (if simpler) than a Series A.  Additionally, the Term Sheet may well be useful in later rounds, subject to describing the tiered seniority of (for example) Series B classes of shares relative to the preceding classes of ordinary and preference shares. 
[bookmark: _Investors:][bookmark: _Pre-Money_Valuation:][bookmark: _Investors][bookmark: __Median_SAFE_vs][bookmark: _Liquidation][bookmark: _Redemption][bookmark: _Toc46754166][bookmark: _Toc71882464][bookmark: _Toc71882635][bookmark: _Toc71883325][bookmark: _Toc71883525]

TERM SHEET
[bookmark: _Toc46754167][bookmark: _Toc71882465][bookmark: _Toc71882636][bookmark: _Toc71883326][bookmark: _Toc71883526]FOR SERIES A PREFERENCE SHARE FINANCING OF
[bookmark: _Toc46754168][bookmark: _Toc71882466][bookmark: _Toc71882637][bookmark: _Toc71883327][bookmark: _Toc71883527][bookmark: _Toc46754169][bookmark: _Toc71882467][bookmark: _Toc71882638][bookmark: _Toc71883328][bookmark: _Toc71883528][●] PROPRIETARY LIMITED
[__________, 20__]

[bookmark: _Hlk89240055][bookmark: _Hlk89231387]This Term Sheet is intended to describe the material terms of a Series A Preference Share investment into [●] Proprietary Limited (the “Company") by the Investor/s described below.  This Term Sheet is not an undertaking to invest, so any potential investment will be subject to satisfactory outcome of a number of processes (including those described as “Conditions to Closing” below). This Term Sheet is not legally binding, other than the provisions entitled “Counsel and Expenses”, “Exclusivity and Confidentiality”, “Expiration”, “Governing Law” and “Arbitration”. No legally binding obligation to invest (or to accept investment) will be created until the parties have agreed, concluded and signed the comprehensive legal documents envisaged by the Term Sheet. 
 
	Offering Terms
	

	Type of shares to be issued:
	Series A Preference Shares (the “Series A Shares”). 

	
Closing Date:
	The closing of the transaction (“Closing”) shall take place as soon as practicable following the Company’s acceptance of this Term Sheet, fulfilment (or waiver, where applicable) of the Conditions to Closing, and execution of the long-form documents as will be contemplated in the Subscription Agreement.  This Closing is targeted for [●]. 

	[bookmark: Investors]Investors
	Identified in Schedule A.

	Investment Summary
	Total Round Size: [●] [footnoteRef:2] comprising [2:  In some cases it may be useful to describe an "Applicable Exchange Rate". The term sheet can then specify that on any conversion of one currency to another, the applicable exchange rate will be the 90-day average exchange rate as quoted on the Selected Historical Rates screen on the South African Reserve Bank’s website at 17:00 (South African Standard Time) on the Business Day immediately prior to the relevant date of determination. This level of detail is typically reserved for the transaction documents.] 

· New Cash: [●]  from the Investors. 
· Conversion of Existing Instruments: [●] from the conversion of SAFEs and/or other convertible instruments.
[Describe investment from other Investors if appropriate]
Total Subscription Shares:
· Number of Shares: [●]
· As a percentage of all the Shares of the Company on a Fully Diluted[footnoteRef:3] basis: [●] [3:  Fully Diluted: The fully diluted share capital of the Company means all the shares in issuance and also all the shares which the Company is obliged to issue for any reason whatsoever (e.g. conversion options, convertible loans, SAFEs, etc.) We recommend that Company’s Fully Diluted pre-money and post-money capitalization tables are described in pre-investment Cap Table in Annexure C.] 

  





[If Applicable:] Investment Tranching[footnoteRef:4]: [4:  The parties will need to specify any tranching of the investment, milestones (if applicable) and use of funds on a case-by-case basis.] 


The Investor will make its aggregate investment in the following tranches, subject to fulfilment of the condition for each tranche:

	Tranche
	Amount
	Payment Condition

	Tranche 1
	[●]
	Closing: definitive legal agreements become unconditional. 

	Tranche 2
	[●]
	[INSERT CONDITIONS]

	Tranche 3
	[●] 
	[INSERT CONDITIONS]




	
	

	Founders
	Identified in Schedule B.

	Detailed Pre and Post-Money Capitalization Table
	Described in Schedule C[footnoteRef:5].  [5:  The Company may well have various convertible instruments, so preparing a fully diluted/as converted cap table on a fully diluted cap table (on a pre- and post- money basis) is good practice for the Company to prepare, so that all parties are clear on their post investment shareholding.] 

“Shares” means the issued shares in the capital of the Company of any class. 

	[bookmark: _Pre-Money_Valuation:_1][bookmark: Premoney]Pre-Money Valuation:

	The Series A Share subscription price (the “Original Subscription Price”) shall be determined based on a pre-money valuation of ZAR[●] on a fully-diluted basis.  
[For purposes of this valuation, the fully-diluted capital includes an unallocated employee option pool of [●]% of the post-closing share capital.]

	Representations and Warranties, Indemnities and Limitations of Liability
	The Company shall provide to the Investors representations and warranties customary for a Company of its size and industry. The Company shall indemnify the Investors against any losses arising from a breach of such representations, warranties, subject to customary exclusions. The aggregate liability of the Company in respect of all claims under or in connection with such representations, warranties, and indemnities shall be limited to the aggregate subscription price paid by the Investor/s for their shares, provided that no such limitation shall apply in the case of fraud, gross negligence or willful misconduct.	Comment by Adrian Dommisse: We have added the italicised wording to the NVCA’s standard wording.  The reason is that we believe that the italicized wording is inevitably requested in the long form documents and that a departure from that should be agreed upfront in this term sheet. 

	Conditions to closing:
	The conditions to Closing (sometimes referred to conditions precedent or suspensive conditions) are described under Schedule D.  These may include, among other things, satisfactory completion of financial and legal due diligence, including additional items identified prior to Closing and described in the Subscription Agreement.

	Employee Share Ownership Plan (ESOP):[footnoteRef:6]	Comment by Adrian Dommisse: The NVCA does not contain a dedicated ESOP provision.  However, we suggest that if an investor requirement is to create/increase an ESOP, then that should be agreed at this early stage. This is all the more the case in South Africa where Founder’s may not be able to anticipate ESOP requirements or their impact on dilution.  [6:  If an ESOP or Phantom Share scheme is required, then the parties should be clear on whether this is affects the pre-money or post-money valuation.  See “Pre-Money Value” section above.  If it is part of the Pre-Money Value, that means the ESOP or Phantom Scheme dilutes only the shareholders who exist prior to the investment (not the investor). If the chosen wording implies that the ESOP/Phantom shares are deemed to have been issued, then they should be reflected in the post-closing capitalisation table. Also consider including a provision for a warranted "shadow cap table" that models the full economic impact of phantom or other synthetic equity schemes (if relevant). ] 

	ESOP: [As a condition to Closing/ post- Closing obligation] The Company will establish an employee share ownership plan on terms acceptable to the Preference Shareholders. A pool of [Ordinary Shares/Employee Shares] representing [●]% of the Fully Diluted post-money share capital will be authorized and designated as shares available to the ESOP. Options issued to employees, directors or consultants will be subject to [four-year] vesting, with [25%] vesting on the first anniversary of the commencement of services and the remainder vesting monthly thereafter.
Phantom Share Scheme: [As a condition to Closing/ post- Closing obligation] The Company will establish a phantom share scheme on terms acceptable to the Preference Shareholders. The Scheme will represent the financial benefit of a pool of notional Shares representing [●]% of the Fully Diluted post-money share capital. The right of an employee/director/consultant to participate in the value of phantom shares will be subject to [four-year] vesting, with [25%] vesting on the first anniversary of the commencement of services and the remainder vesting monthly thereafter.






	MEMORANDUM OF INCORPORATION

	[bookmark: Dividends]Dividends
	[Alternative 1:  Dividends will be paid on the Series A Shares on an as‑converted basis when, as, and if paid on the Ordinary Shares.][footnoteRef:7] [7:  In the South African market Alternative 1 seems to be the most common and most appropriate, but we have retained other options as these may be relevant in a specific context. Essentially:
Stipulated preferential dividends for early stage companies are unusual. 
Alternative 2 is occasionally adopted but really just to ensure that if the Founder team have the right to declare dividends, then the investors receive their dividends in priority.  
Alternative 3 is unusual, and a red flag for revenue-scarce start-ups.] 

[Alternative 2:  Non-cumulative dividends will be paid on the Series A Shares in an amount equal to [an annual [●]%] dividend [or [R[●] ([●])] per share of Series A Shares when and if declared by the Board of Directors.]
[Alternative 3:  The Series A Shares will carry an annual [●]% cumulative dividend [payable upon a liquidation or redemption].  For any other dividends or distributions, participation with Ordinary Shares on an as-converted basis.] 

	[bookmark: Percentage][bookmark: Liquidation]

Liquidity Preference[footnoteRef:8] [footnoteRef:9] [8:  Changed from the US term “Liquidation Preference”, given that in the US liquidation seems to mean “value realization” as well as insolvency, where as in South Africa it really means insolvency of the Company. In the South African market Alternative 1 seems to be the most common and most appropriate, but the other alternatives may be used in a specific context. In some cases a higher non-participating liquidity preference (such as 1.5x) could be applicable, but this is not the norm in the industry and will need to be specifically motivated. It may also be advisable in some cases to include a distribution waterfall that follows the model applied in funds to ensure that the economics applied in the company track to the fund's returns, but this is not our starting point given that fund economics may differ and it may also not be appropriate in contexts where investors other than venture capital funds engage in these investments.]  [9:  If there are more than one class of preferred shares, it may be best attaching a schedule to the term sheet indicating the application of the liquidity preferences in the order of preference. Often newer classes of preferred shares will rank more senior (receive their liquidity preference first) than than older classes of preferred shares. However, in some cases existing preferred shares may rank equally with the new preferred shares, but this depends on context such as the timing, relative risk exposure and valuation of the latest round compared to previous rounds.] 

	In the event of any liquidation, dissolution or winding up of the Company, or a Liquidity Event as described below, the proceeds shall be paid as follows:
[Alternative 1 (non-participating[footnoteRef:10] Preference Share): First pay [XX times][footnoteRef:11] the Original Subscription Price [plus [accrued and] declared and unpaid dividends] on each Series A Share (or, if greater, the amount that the Series A Shares would receive on an as-converted basis).  The balance of any proceeds shall be distributed pro rata to holders of Ordinary Shares.] [10:  “Non-participating” really means that upon a Liquidity Event, the Investor is given a choice: get [1x] cash back, or the equity value of its shares. “Participating” on the other hand gives the Investor a “double dip” – i.e. get cash back AND then participate in the remaining equity value of the Company in proportion to the Investor’s shareholding. The latter is unusual in standard VC deals.  ]  [11:  1x liquidation preference is by far the most common. Note though “Secrets of Sand Hill Road”, Scott Kupor,  p156 – higher liquidation preferences effectively increase the required exit price. However, the book goes on to say that this may be useful to later Investors, to offset the different economic incentives of earlier Investors and employees who are motivated to sell the Company sooner or at more modest valuation. Therefor, increased liquidation preferences can be used by later Investors to align all stakeholder interests (to achieve an aligned, higher valuation). ] 

[Alternative 2 (full participating Preference Share): First pay [●] times] the Original Subscription Price [plus accrued and declared and unpaid dividends] on each Series A Share.  Thereafter, the Series A Shares participate with the Ordinary Shares pro rata on an as-converted basis.]
[Alternative 3 (cap on Preference Share participation rights):  First pay [●] times] the Original Subscription Price [plus accrued and declared and unpaid dividends] on each Series A Share.  Thereafter, Series A Shares participate with Ordinary Shares pro rata on an as-converted basis until the Series A Shareholders receive an aggregate of [●] times the Original Subscription Price (including the amount paid pursuant to the preceding sentence).]
Liquidity Event: A merger or consolidation (other than one in which Shareholders of the Company own a majority by voting power of the issued shares of the surviving or acquiring corporation) or a sale, lease, transfer, exclusive license or other disposition of all or substantially all of the assets of the Company will be treated as a  “Liquidity Event”.  A Liquidity Event will also trigger payment of the Liquidity Preferences described above, unless the holders of [●]% [of the Series A Shares][of the Shares in the Company on an as-converted basis] elect otherwise (the “Investor Majority”).  
The Investors’ entitlement to their Liquidity Preference shall not be abrogated or diminished in the event that part of the consideration is subject to escrow or indemnity holdback in connection with a Liquidity Event. 

	Conversion
	Series A Shares may be converted into Ordinary Shares, either at the option of the holder, or automatically, as described below. The Conversion will take place at a price equal to the Conversion Price [footnoteRef:12]. [12:  Practically, each of an Investor’s Series A Shares will convert into Ordinary Shares by dividing the Original Subscription Price paid by that Investor for those Series A Shares, by the Conversion Price (as defined below) applicable at the time of conversion.  Initially the Investor receives 1 Ordinary Share for 1 Series A Share. However, if the Conversion Price drops (e.g. upon a Down Round) the Investor will receive more Ordinary Shares. ] 


	
Optional Conversion:
	 The Series A Shares will convert at any time at option of [each holder of the Series A Shares][the Investor Majority][footnoteRef:13], subject to adjustments for Share dividends, splits, combinations and similar events and as described below under “Anti-dilution Provisions.”[footnoteRef:14]   [13:  The second alternative allows for the option to be elected by a majority of all preference Shareholders (relevant where there are different classes of shares). That anticipates the practical process of converting all preference shares (e.g. in a recapitalization) on the decision of a majority of preferred Shareholders, avoiding the time-consuming process of getting consent of individual Investors. Where there are multiple classes of preferred shares, the concept could be defined as a majority of all preferred Shareholders, voting as a single class. Secrets of Sand Hill Road, page 305.  ]  [14:  This is practically implemented by setting a conversion price equal to the Subscription Price for each Series A Share. Conversion shares equals total investment divided by conversion price. The Conversion Price is then adjusted as appropriate for Down Rounds, capitalization issuances/share splits, etc. ] 


	[bookmark: Anti_Dilution]Anti-Dilution Provisions
	A “Down Round” will occur if the Company issues additional securities at a subscription price less than the current Series A Shares Conversion Price.  The Conversion Price will initially be equal to the Original Subscription Price. This price will be adjusted in accordance with the following formula[footnoteRef:15]: [15:  This effectively reduces the conversion price, resulting in the “as converted” number of shares held by the Investor increasing. Investors immediately receive the equivalent voting and economic benefits of increased shareholding, without the need to issue more shares to them.   ] 

CP2 = CP1 * (A+B) / (A+C)
Where: 
CP2 	=	Series A Conversion Price in effect immediately after new issue
CP1	=	Series A Conversion Price in effect immediately prior to new issue
A	=	Number of Ordinary Shares deemed to be issued immediately prior to new issue (includes all issued Ordinary Shares, issued Preference Shares on an as-converted basis, and all  conversionoptions on an as-exercised basis; and does not include any convertible securities converting into this round of funding)[footnoteRef:16]  [16: The most broad based formula would include shares reserved in the option pool; a narrower base would exclude options or other convertibles.  The formula above is the most typical.] 

B	=	Aggregate consideration received by the Company with respect to the new issue divided by CP1
C	=	Number of shares issued in the subject transaction

	
	Certain events are excluded from the concept of a Down Round including, without limitation, the following:
(i) securities issuable upon conversion of any of the Series A Shares, or as a dividend or distribution on the Series A Shares; 
(ii) securities issued upon the conversion of any warrant, option, or other convertible security; 
(iii) Ordinary Shares issuable upon a Share split, Capitalization Issuance/Share dividend, or any subdivision of Ordinary Share; and
(iv) Ordinary Shares (or options to purchase such Ordinary Shares) allocated or reserved for the ESOP. 

	Mandatory Conversion:	Comment by Adrian Dommisse: Working Group discussion: although a South African listing is perhaps unusual, this provision is retained from international practice. 
	Each Series A Share will automatically be converted into an Ordinary Share at the then applicable conversion rate in the event of the closing of a firm commitment underwritten public offering [with a price of [●] times the Original Subscription Price] (subject to adjustments for Share dividends, splits, combinations and similar events) and [gross] proceeds to the Company of not less than [R[●] ([●])] (a “QPO”), or (ii) upon the written consent of the Investor Majority. 

	


 Pre-emptive Rights on new issues:
	All Shareholders[footnoteRef:17] shall have a pro rata right, based on their percentage equity ownership in the Company to participate in subsequent issuances of equity securities of the Company.  Series A Shareholders will participate on an “as converted” basis. In addition, should any Shareholder choose not to subscribe for its full pro rata share, the remaining Shareholders shall have the right to purchase the remaining pro rata shares.  [17:  In South Africa, pre-emptive rights on share issuances are not typically restricted to shareholders with minimum shareholding percentages. However, it may be useful in some cases to restrict such rights to holders of a minimum percentage of shares. The reasoning is that a company may have numerous, very small shareholders who will all need to waive their pre-emptive rights in future funding rounds - potentially disrupting those rounds or creating administrative burdens for the Company. Parties can therefore consider the value of a minimum shareholding qualification for shareholders’ pre-emptive rights on new issues.] 

Pre-emptive rights will not apply to issuances in the circumstances described as exclusions to the “Anti-dilution Provisions” section of this Term Sheet, or if Shares are issued in an IPO).  


	Voting Rights:
	The Series A Shares shall vote together with the Ordinary Shares on an as-converted basis, and not as a separate class, except as provided in “Protective Provisions” below. 
	Comment by Adrian Dommisse: Note a unique Series A Share right, rather a voting agreement set out in the MOI

	
Board of Directors:	Comment by Dommisse Attorneys Inc.: The Working Group is requested to provide guidance on the following: 

Please review and advise whether the proposed board composition reflects industry standard practice for transactions of this type, taking into account the relative shareholdings and rights of the different stakeholder groups. 
	At the Closing, the Board of Directors shall consist of [●] members comprised of:
(i) [name] as [the representative designated by [●], as the lead Investor, 
(ii)  [name] as the representative designated by the remaining Investors, 
(iii) [name] as the representative designated by the Ordinary Shareholders, 
(iv) the person then serving as the Chief Executive Officer of the Company, and 
(v) [●] person(s) who are not employed by the Company and who are mutually acceptable [to the other directors].

	Board Matters:
	[Each Board Committee/the Nominating and Audit Committee shall include at least one Preference Director.]  Company to reimburse [non-employee] directors for reasonable out-of-pocket expenses incurred in connection with attending Board meeting. The Company will bind D&O insurance with a carrier and in an amount satisfactory to the Board of Directors.  Company to enter into Indemnification Agreement with each Preference Director with provisions benefitting their affiliated funds in form acceptable to such director.  In the event the Company merges with another entity and is not the surviving entity, or transfers all of its assets, then appropriate arrangements shall be made so that successors of the Company assume the Company’s obligations with respect to indemnification of Directors.  

	Resolutions & Quorum
	Subject to the requirements for Protective Provisions dealt with below: 
· All ordinary resolutions require more than 50% of the voting rights exercised on the resolution to be passed. 
· All special resolutions require at least 75% of the voting rights exercised on the resolution to be passed.
Quorum for meetings of Shareholders will require at least [a majority of Preference Shareholders and a majority of Ordinary Shareholders], provided that any meeting adjourned for lack of quorum will then be quorate at the next, adjourned meeting.	Comment by Adrian Dommisse [2]: Alternatively – just “RVCM”

	



Protective Provisions: 
	So long as [25%] of Series A Shares issued in the transaction remain issued, in addition to any other vote or approval required under the Company’s Memorandum of Incorporation, the Company will not engage in, agree to perform or undertake any action relating to any matter set-out in Part 1 of Schedule E, without the written consent of the Investor Majority, either directly or by amendment, merger, consolidation, recapitalization, reclassification, or otherwise.

	Matters Requiring Preference Director Approval
	So long as the holders of Series A Shares are entitled to elect a Director, the Company will not engage in, agree to perform or undertake any action relating to any matter set-out in Part 2 of Schedule E, without Board approval, which approval must include the affirmative vote of [at least one/each of][footnoteRef:18] the Preference Directors. [18:  The norm is typically that at least one of the Preferred Directors need to approve certain matters. This restriction can be elevated to a level that requires each of the Preferred Directors to approve the matters, but this should be done with caution as it may result in overly restrictive governance protocols.] 


	[bookmark: Paytoplay][bookmark: Redemption]

Redemption Rights: 
	The Series A Shares shall not be redeemable. 

	[bookmark: Counsel]
SHAREHOLDERS AGREEMENT

	[bookmark: Registration][bookmark: Management]Management and Information Rights 
	Any holder of Series A Shares  will be granted access to Company facilities and personnel during normal business hours and with reasonable advance notification.  The Company will deliver to such holder (i) annual, quarterly, [and monthly] financial statements, and other information as determined by the Board of Directors; [and] (ii) thirty days prior to the end of each fiscal year, a comprehensive operating budget forecasting the Company’s revenues, expenses, and cash position on a month-to-month basis for the upcoming fiscal year[; and (iii) promptly following the end of each quarter an up-to-date capitalization table]. [footnoteRef:19] [19:  It may be appropriate on a case-by-case basis to restrict access or information rights of minor shareholders (for practical purposes, where that information right go beyond the rights set out in the Companies Act) or shareholders with conflicts of interests/competitors (to protect sensitive information from being accessed by competitors.] 


	[bookmark: Prorata]Non-Competition: 
	Founders and key employee will provide non-compete undertakings to the Company for a period of a [one] year from Closing/termination of employment.

	Non-Disclosure, Non-Solicitation and Developments Agreement:
	Each current, future and former Founder, employee and consultant will enter into a non-disclosure, non-solicitation and proprietary rights assignment agreement in a form reasonably acceptable to the Investors.  

	Pre-emptive right on Transfer
	Company first and then all Shareholders[footnoteRef:20] shall have a pro rata pre-emptive right, to purchase any shares proposed to be sold by any other Shareholder. This pre-emptive right will be based on each remaining Shareholder’s percentage equity ownership in the Company (on an As-Converted basis in the case of the Series A Shares) .  In addition, should any Shareholder choose not to purchase its full pro rata share, the remaining Shareholders shall have the right to purchase the remaining shares in proportion to all the Shareholders who elect to subscribe for such shares.	Comment by Adrian Dommisse: Working Group Note: The NVCA docs qualify the pre-emptive rights on transfers, as applying only to shareholders who hold 1% or more of the fully diluted shares in the company. We don’t see the value of adopting that qualification, for discussion.  [20:  Similar to pre-emptive rights on new share issuances, pre-emptive rights on share transfers are not typically restricted to shareholders with minimum shareholding percentages, but it may be useful to include a minimum shareholding threshold for the same reasons mentioned above.] 


	Drag Along
	If the Board [and the majority of Ordinary Shareholders and the Investor Majority all] vote in favor of a Liquidity Event, or an acquisition transaction in which [more than 50%][footnoteRef:21] of the voting power of the Company is acquired by a third party, then all Shareholders shall be required to:  [21:  While the starting point for a drag along right is typically more than 50%, this can be increased on a case-by-case basis as appropriate based on the cap table. It is typically advisable not to have drag along rights that can be triggered by single shareholders or only the investor group.] 

i. vote in favor of the transaction, and
ii.  (if applicable) sell their shares on the same terms 
and such transaction will amount to a Liquidity Event. 
However, the Drag Along will only apply if: 
iii. the warranty and indemnity liability of each Shareholder in such transaction is several (and not joint) and does not exceed the Shareholder’s pro rata portion of any claim; and 
iv. the consideration to be paid to the Shareholders in such transaction is allocated consistently with the Liquidity Preferences. 

	Tag Along	Comment by Adrian Dommisse: Note distinction from Co-Sale.  

Tag Along triggered when a minimum % of shareholders decide to sell. Then the others can sell too. 

Co-Sale triggered when a Founder decides to sell. Then the Investors can require buy to buy some of their own shares instead of some of the Founder’s Shares . 
	If a third party offers to buy [25%][footnoteRef:22] or more of the Shares from any one or more Shareholders, then any other Shareholder can require that third party to buy their shares also, on the same price and terms. [22:  This percentage can be refined on a case-by-case basis. The idea is that there needs to be a material proportion of shares should by a shareholder before a tag along is triggered.] 


	[bookmark: Board][bookmark: Drag_Along][


Founders’ Shares:
	Comment by Dommisse Attorneys Inc.: Drafting note:  It is important to take a clear position that S8C of the ITA will not apply to this situation: i.e. shares held by Founders have been issued at incorporation, not in the course of employment.  
	The Company will have the right to buy back a departing Founder’s shares as follows [100]% for first [12 months] after Closing; thereafter, right lapses in equal [monthly] increments over following [●] months.][footnoteRef:23]   [23: 	Most Founders’ shares are already subject to vesting; consider what level of vesting is appropriate and revise to marry up.  Investors may also conclude not to change Founder vesting.] 


	Co-Sale:
	If any Founder or employee Shareholder proposes to sell any of his/her Shares, they shall be required to procure that the purchaser of those Shares first makes an offer to the Series A Shareholders, in proportion to the amount of securities held by the seller and those held by the Series A Shareholders who elect to participate. 
The offer shall be at the same price and the same terms as the Founder’s Shares are being purchased, subject to the terms of the Founder Lock Up. 

	[Existing Preference Shares:[footnoteRef:24] [24: 	Necessary only if this is a later round of financing, and not the initial Series A round.] 

	The terms set forth above for the Series A Shares are subject to a review of the rights, preferences and restrictions for the existing Preference Shares.  Any changes necessary to conform the existing Preference Shares to this term sheet will be made at the Closing.] 

	Compulsory Sales	Comment by Dommisse Attorneys Inc.: The Working Group is requested to provide guidance on the following:

This wording is introduced for discussion and is not included in the NVCA documents.
	Any Shareholder who experiences the following events (“Exiting Shareholder”) will be forced to offer to sell their shares to the Company and/or the other Shareholders:
· Termination of employment for Cause (defined below)
· Death, physical or mental incapacity,
· Insolvency/liquidation
· Conviction of a criminal offence resulting in imprisonment or a fine of greater than [the equivalent of [R[●] ([●])]]
· [To Be Confirmed: breach of material provision of the Transaction Documents]
Where the Founder (or another employee Shareholder) is the Exiting Shareholder, he or she will sell their shares to the other Shareholders at a Market Value for vested shares, and at nominal value for unvested shares. Series A Shareholders will sell their shares back at Market Value.[footnoteRef:25]  [25:  The norm is typically for investor shareholders to dispose of their shares at market value in a compulsory sale scenario, but it may be appropriate in some cases to apply punitive valuations for some triggers such as material breach of agreements. ] 

“Market Value” means the value of the Company agreed between the Company and the exiting Shareholder, alternatively, as determined by an independent valuer in accordance with International Private Equity and Venture Capital Valuation (IPEV) Guidelines (the “IPEV Guidelines”)
“Cause” means where a Founder’s employment is terminated by reason of (i) the Founder’s commission of any act of theft, fraud, corruption, misappropriation of assets or property or acts of dishonesty with respect to the Company or any direct or indirect subsidiary thereof (whether or not  wholly owned), or in connection with the Company’s or such subsidiary’s business; (ii) the Founder’s gross negligence, repeated insubordination, or reckless misconduct, in each case that relates to the Company or any direct or indirect subsidiary thereof (whether or not wholly-owned); (iii) the Founder’s unauthorized disclosure of the Company’s or any direct or indirect subsidiary’s (whether or not wholly-owned) confidential information or trade secrets (including, without limitation, a breach of the terms and conditions of any agreement or instrument between the Company or any direct or indirect subsidiary thereof (whether or not wholly-owned) and the Founder applicable to the same); or (iv) the Founder’s conviction of crime related to the affairs of the Company or any direct or indirect subsidiary thereof (whether or not wholly-owned).	Comment by Adrian Dommisse: The definition of “Cause” for a departing founder is very detailed and US-centric. It would be beneficial for the working group to refine this to align cleanly with South African employment law principles for dismissal. 

	Counsel and Expenses:	Comment by Dommisse Attorneys Inc.: The Working Group is requested to provide guidance on the following:

NVCA Wording: [Company] counsel to draft applicable documents. Company to pay all legal and administrative costs of the financing [at Closing], including (subject to the Closing) reasonable fees (not to exceed $[_____]) and expenses of Investor counsel

	[Investor/The Company’s] counsel shall prepare the applicable transaction documents. The Company shall bear its own legal and administrative costs of the financing, and, subject to Closing, shall also pay the reasonable fees and expenses of the Investors’ counsel up to a maximum amount of [R[●] ([●])], if applicable. Save as expressly provided above, each party shall be responsible for its own legal and other costs incurred in connection with the financing.[footnoteRef:26]  [26:  There is no overarching industry theme on transaction costs in South Africa, agreements vary depending on the context and mandates of the investment funds involved, but if the investee company is responsible for any of the investors' costs this should be subject to a cap and there should be a clear distinction (if applicable) to transaction costs and due diligence costs.] 


	Exclusivity and Confidentiality:
	The Company and the Investors agree to work in good faith expeditiously towards the Closing.  The Company and the Founders agree that they will not, for a period of [●]  days from the date these terms are accepted, take any action to solicit, initiate, encourage or assist the submission of any proposal, negotiation or offer from any person or entity other than the Investors relating to the sale or issuance, of any of the Shares of the Company or the acquisition, sale, lease, license or other disposition of the Company or any material part of the Shares or assets of the Company and shall notify the Investors promptly of any inquiries by any third parties in regards to the foregoing.  The Company will not disclose the terms of this Term Sheet to any person other than employees, Shareholders, members of the Board of Directors and the Company’s accountants and attorneys and other potential Investors acceptable to [●], as lead Investor, without the written consent of the Investors (which shall not be unreasonably withheld, conditioned or delayed).  

	Expiration:
	This Term Sheet expires on [_______ __, 20__] if not accepted by the Company by that date.  

	Governing Law:
	This Term Sheet will be governed by the laws of South Africa.

	Arbitration:
	Any controversy, claim or dispute arising out of or relating to this Term Sheet shall be settled exclusively by binding arbitration in terms of arbitration legislation for the time being enforced in South Africa. The arbitration shall be conducted in [Cape Town/Johannesburg], South Africa by a sole arbitrator and judgment on the award may be entered, confirmed and enforced in any court of competent jurisdiction. Notwithstanding anything to the contrary contained in this Term Sheet, any party to this Term Sheet shall be entitled to apply for, and if successful, be granted, an interdict or other interim and/or urgent relief from any competent court having jurisdiction.


[Signature Page Follows]

Second Draft, Proposed Model Document

Drafting Note:  This document is a template designed for discussion. It includes various options for key provisions, which will need to be adapted to fit the specific commercial goals of your unique deal. As a template, it is not legal advice.

Last updated 17 November 2025
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EXECUTED this [__] day of [_________], 20[__].

[Signature Blocks]
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CONDITIONS TO CLOSING	Comment by Adrian Dommisse: Working Group Discussion: should we consider standardized wording around establishing an offshore mirror/holdco, as a post-completion condition?
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SCHEDULE E: VOTING RIGHTS SCHEDULE

PART 1:

	



Protective Provisions: 
	So long as [insert fixed number or %] Series A Shares issued in the transaction remain issued, in addition to any other vote or approval required under the Company’s Memorandum of Incorporation, the Company will not engage in, agree to perform or undertake any action relating to any matter set-out below, without the written consent of the Investor Majority, either directly or by amendment, merger, consolidation, recapitalization, reclassification, or otherwise: 
(i) liquidate, dissolve or wind‑up the affairs of the Company or effect any Liquidity Event; 
(ii) amend, alter, or repeal any provision of the Memorandum of Incorporation [in a manner adverse to the Series A Shares]; 
(iii) create or authorize the creation of or issue any security (including any security convertible into or exercisable for any Share in the Company) unless the same ranks junior to the Series A Shares with respect to its rights, preferences and privileges, or increase the authorized number of Series A Shares; 
(iv) sell, issue, sponsor, create or distribute any digital tokens, cryptocurrency or other blockchain-based assets without approval of the Board of Directors[, including the Investor Directors]; 
(v) purchase or redeem or pay any dividend on any Share prior to the Series A Shares, other than Shares repurchased at cost from former employees and consultants in connection with the cessation of their service, [or as otherwise approved by the Board of Directors[, including the approval of [at least one] Preference Director]; or 
(vi) adopt, amend, terminate or repeal any equity (or equity-linked) compensation plan or amend or waive any of the terms of any option or other grant pursuant to any such plan; 
(vii) create or authorize the creation of any debt security[, if the aggregate indebtedness of the Company and its subsidiaries for borrowed money following such action would exceed [R[●] ([●])] [other than equipment leases, bank lines of credit or trade payables incurred in the ordinary course] [unless such debt security has received the prior approval of the Board of Directors, including the approval of [at least one] Preference Director;
(viii) create or hold shares in in any subsidiary that is not wholly-owned, or dispose of any shares in a subsidiary or all or substantially all of any subsidiary’s assets; 
(ix) increase or decrease the authorized number of directors constituting the Board of Directors or change the number of votes entitled to be cast by any director or directors on any matter; 
(x) appointment, removal and replacement of the Company's auditors; 
(xi) change the principal business of the Company, enter new lines of business, or exit the current line of business.


PART 2:

	[Matters Requiring Preference Director Approval:
	So long as the holders of Series A Shares are entitled to elect a Director, the Company will not engage in, agree to perform or undertake any action relating to any matter set-out below, without Board approval, which approval must include the affirmative vote of [at least one/each of] the then-seated Preference Directors: 
(i) make any loan or advance to, or own any Shares or other securities of, any subsidiary or other corporation, partnership, or other entity unless it is wholly owned by the Company; 
(ii) make any loan or advance to any person, including, any employee or director, except advances and similar expenditures in the ordinary course of business [or under the terms of an employee Share- or option plan approved by the Board of Directors]; 
(iii) guarantee any indebtedness except for trade accounts of the Company or any subsidiary arising in the ordinary course of business; 
(iv) make any investment inconsistent with any investment policy approved by the Board of Directors; 
(v) incur any aggregate indebtedness in excess of [●] that is not already included in a Board-approved budget, other than trade credit incurred in the ordinary course of business;
(vi) hire, fire, or change the compensation of the executive officers, including approving any option grants [footnoteRef:27];  [27:  If Preferred Directors are appointed by one or more shareholders or shareholders acting in concert, the ability to veto the firing and hiring of executives may be  a form of negative or joint control, which may trigger merger approval if the relevant monetary thresholds are met. To be considered on a case -by-case basis. [Question on this comment: is the point that the shareholder/s in question may be regarded as controlling the Company, because they can veto hiring or firing of execx; and so this may trigger the need to, apply for merger approval? Presumably this is also subject to thresholds related to turn over, etc. as for competition approval?]] 

(vii) change the principal business of the Company, enter new lines of business, or exit the current line of business; 
(viii) enter into or be a party to any transaction with any director, officer or employee of the Company or any associate of any such person except transactions made in the ordinary course of business and pursuant to reasonable requirements of the Company’s business and upon fair and reasonable terms that are approved by a majority of the Board;
(ix) sell, assign, license, pledge or encumber material technology or intellectual property, other than licenses granted in the ordinary course of business; or 
(x) enter into any corporate strategic relationship involving the payment contribution or assignment by the Company or to the Company of assets greater than [R[●] ([●]) 
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