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PREFERENCE SHARE Subscription AGREEMENT

entered into between
[●] PROPRIETARY LIMITED
(the "Company")
and
the Subscribers with details specified in Schedule A hereto
(collectively "the Subscribers")
[and
and the persons listed as "Founders" in Schedule B (each a "Founder" and together the "Founders")] [footnoteRef:1] [1:  Founders to only be added as parties if they are required to be added as warrantors or if they are required to form party to terms specifically linked to the subscription transaction. ] 


[bookmark: _Toc234982065][bookmark: _Ref387899366][bookmark: _Ref413920075]

[bookmark: _Ref200711690][bookmark: _Toc214254246]parties
This Preference Share [Preference Share] Subscription Agreement (this "Agreement"), is entered into by and between [●] Proprietary Limited], a South African private company registered and incorporated under the Companies Act, 71 of 2008 (as amended) situated at [●]; email: [●] (the "Company"), the investors listed in SCHEDULE A (each a "Subscriber" and together the "Subscribers") [and the persons listed as "Founders" in SCHEDULE B (each a "Founder" and together the "Founders")] based on the pre-money valuation of the Company of [R[●]([●]Rand] ("Pre-money Valuation").
[bookmark: _Ref201049149][bookmark: _Toc214254247]INTERPRETATION AND PRELIMINARY
The headings of the clauses in this Agreement are for convenience and reference only and shall not be used in the interpretation of, nor modify nor amplify the terms of this Agreement, nor any clause of this Agreement. Unless a contrary intention clearly appears:
words importing:
any gender include all others;
the singular include the plural and vice versa; and
natural persons include created entities (corporate or unincorporate) and the state and vice versa;
[bookmark: _Ref468869895]In addition to those terms defined in clause 1, the following terms have the meanings assigned to them in this clause 2.2 and cognate expressions shall have corresponding meanings, namely:
1.1.1 "Act" or "Companies Act" means the Companies Act, 71 of 2008 (as amended);
1.1.2 "Affiliate" means (with respect to any company, close corporation, trust or individual) any other company, close corporation, trust or individual which is related or controlled by, or controls the first mentioned company, close corporation, trust or individual as described by section 2 of the Companies Act;
"Agreement" means this agreement and all annexures and schedules to this agreement;
1.1.3 "Board" means the board of directors of the Company, as constituted from time to time;
"Business Day" means any day excluding Saturday, Sunday and a public holiday in the Republic of South Africa;
"CIPC" means the Companies and Intellectual Property Commission;
"Conditions Precedent" means the conditions precedent contemplated in clause 6 and recorded in SCHEDULE C;
"Confidential Information" means the terms and conditions of this Agreement, and any other information disclosed by one Party to the other(s), including, but not limited to, information regarding each Party's products, services, product designs, prices and costs, trade secrets, know how, inventions, development plans, techniques, processes, programs, schematics, software, data, customer lists, financial information, sales and marketing plans, business opportunities, personnel data, research and development activities, pre-release products and any other information which the Receiving Party knows or reasonably ought to know is confidential, proprietary or trade secret information of the Disclosing Party. This definition also includes any information disclosed by or to any Affiliate concerning the Purpose;
1.1.4 "Disclosing Party" means any Party disclosing Confidential Information;
1.1.5 "Disclosure Schedule" means the disclosure schedule recorded in SCHEDULE G, which qualifies the Warranties, contemplated in clause 11;
"Effective Date" means 00:01 on the 1st (first) Business Day following on from the day on which the last of the Conditions Precedent is fulfilled or waived (as the case may be), notwithstanding the Signature Date;
1. "Fully-Diluted" means, when referencing any Shareholder’s shareholding in the Company, the total number of Ordinary Shares of the Company that will be held by such Shareholder as a percentage of the Fully-Diluted Share Capital; 
1. "Fully-Diluted Share Capital" means, at any given time, the total number of Ordinary Shares that would be issued if all of the following were to occur:
1.1.7.1 the conversion of all issued Preference Shares;
1.1.7.2 the exercise of all conversion options, warrants, and other rights to subscribe for Ordinary Shares;
1.1.7.3 the conversion or exchange of all convertible securities that are convertible into or exchangeable for Ordinary Shares; and
1.1.7.4 the full exercise, conversion, and/or exchange of any "nested" securities, assuming a chain of conversion through to their final form as Ordinary Shares (for example, a warrant to subscribe for a convertible note would be deemed exercised and the resulting note immediately converted); 
"Intellectual Property" means all intellectual property rights throughout the world, including, but not limited to, (i) patents and patent applications, including all continuation, continuation-in-part, divisional, reissue, re-examination, utility model, certificate of invention and design patents, patent applications, registrations and applications for registrations, (ii) copyrights and any other original works of authorship fixed in any tangible medium of expression; moral rights; databases, data collections (including knowledge databases, customers lists and customer databases) and rights therein, software, web site content; rights to compilations, collective works and derivative works, and the right to create collective and derivative works, of any of the foregoing, and registrations and applications for registration thereof and extensions of the foregoing, (iii) mask works and registrations and applications for registration thereof, (iv) computer software, data and documentation, (v) inventions, discoveries, invention disclosures, trade secrets and confidential or proprietary information, whether patentable or unpatentable and whether or not reduced to practice, know-how, manufacturing and product processes and techniques, research and development information, (vi) trademarks, service marks, trade names, trade dress, logos, domain names and registrations and applications for registration thereof,  (vii) copies and tangible embodiments thereof, and (viii) goodwill, licenses, consents, approvals and claims of infringement and misappropriation against third parties;
"Material Adverse Event" means any event, circumstance or matter or combination of events, circumstances or matters which in the reasonable opinion of any Subscriber has or is likely to have a material adverse effect on:
the business, operations, property, condition (financial or otherwise), performance or prospects of the Company, and includes any merger, amalgamation, substantial restructuring, disposal of material assets or arrangements by the Company; 
the ability of the Company to perform its obligations (financial or otherwise) under this Agreement; 
the legality, validity, enforceability of this Agreement and/or the rights and/or remedies of any Subscriber hereunder; 
the ability of the Company to conduct its affairs in the ordinary course of business;
1.1.8 "MOI" means the memorandum of incorporation of the Company, from time to time;
["New MOI" means the new memorandum of incorporation of the Company, to be adopted with the Companies and Intellectual Property Commission, concurrently with this Agreement;]
"Open Source Software" means any software (in source or object code form) that is subject to (i) a license or other agreement commonly referred to as an open source, free software, copyleft or community source code license (including but not limited to any code or library licensed under the GNU General Public License, GNU Lesser General Public License, BSD License, Apache Software License, or any other public source code license arrangement) or (ii) any other license or other agreement that requires, as a condition of the use, modification or distribution of software subject to such license or agreement, that such software or other software linked with, called by, combined or distributed with such software be (A) disclosed, distributed, made available, offered, licensed or delivered in source code form, (B) licensed for the purpose of making derivative works, (C) licensed under terms that allow reverse engineering, reverse assembly, or disassembly of any kind, or (D) redistributable at no charge, including without limitation any license defined as an open source license by the Open Source Initiative as set forth on www.opensource.org;
"Ordinary Shares" means the ordinary shares in the issued share capital of the Company, having the rights and privileges set out in the [New MOI];
"Parties" means the parties to this Agreement and "Party" shall refer to either one of them, as the context may indicate;
1.1.9 "Post-Closing Conditions" means the post-closing conditions recorded in SCHEDULE D;
"Products" means those products (including computer programs, applications and websites) and/or services and related documentation developed, designed, manufactured, marketed, sold, licensed, distributed, performed, provided and or made available by the Company;
1.1.10 "Purpose" means the conclusion and implementation of this Agreement;
1.1.11 "Receiving Party" means any Party receiving Confidential Information;
1.1.12 "Preference Shares" means the [Series A/Series Seed] class of no par value preference shares in the capital of the Company, having the rights and privileges as set out in the New MOI;
"Related" means persons who are connected to one another in any manner contemplated in Section 2(1)(a)(c) of the Companies Act; 
1.1.13 "Shareholder(s)" means any person who from time to time, owns any issued Shares, including any Successor-in-Title of such person;
1.1.14 "Shares" means the Ordinary Shares and the Preference Shares;
"Signature Date" means the date on which the Party that is last to sign this Agreement, does so;
1.1.15 "Subscription Price" means the subscription price paid by each Subscriber for the Subscription Shares, recorded in SCHEDULE A;
1.1.16 "Subscription Shares" means the number and percentage of Preference Shares subscribed for by each Subscriber, recorded in SCHEDULE A;
1.1.17 "Successor-in-Title" means the successor-in-title of a Shareholder, as the acquirer of any part of the Shares from a Shareholder;
"Tax" means all taxes, charges, duties, levies, deductions, withholdings or fees of any kind whatsoever, or any amount payable arising out of the foregoing, imposed, levied, collected, withheld or assessed by a governmental authority, together with any penalties, fines or interest relating thereto;
"Transaction" means the issuance of the Subscription Shares to the Subscribers in consideration of the Subscription Price;
"Warranty" or "Warranties" means those warranties (or any one of them) as described or referred to in this Agreement and recorded in SCHEDULE F; and
"Warrantor(s)" means the designated Party(ies) providing the Warranties in SCHEDULE F; 
reference to any legislation is to that legislation as at the Signature Date and as amended or re-enacted from time to time and includes any subordinate legislation made from time to time under such legislation. Any reference to a particular section in any legislation is to that section as at the Signature Date, and as amended or re‑enacted from time to time and/or an equivalent measure in any legislation, provided that if as a result of such amendment, the specific requirements of a section referred to in this Agreement are changed, the relevant provision of this Agreement shall be read also as if it had been amended as necessary, without the necessity for an actual amendment;
if any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it is only in clause 2.2, effect shall be given to it as if it were a substantive provision in the body of this Agreement;
when any number of days is prescribed in this Agreement, the method for calculation shall be to exclude the first day and include the last day, unless the last day falls on a day that is not a Business Day, in which case the last day shall be the next succeeding Business Day;
if figures are referred to in numerals and in words and if there is any conflict between the two, the words shall prevail;
expressions defined in this Agreement shall bear the same meanings in schedules or annexures to this Agreement which do not themselves contain their own conflicting definitions;
if any term is defined within the context of any particular clause in this Agreement, the term so defined, unless it is clear from the clause in question that the term so defined has limited application to the relevant clause, shall bear the meaning ascribed to it for all purposes in terms of this Agreement, notwithstanding that the term has not been defined in this clause 2;
1.2 provisions of this Agreement may survive the expiration or termination of this Agreement if that is expressly provided for or if such survival is necessary to achieve the Parties' express intention;
the rule of construction that a contract shall be interpreted against the Party responsible for the drafting or preparation of the contract, shall not apply;
any reference in this Agreement to a Party shall include a reference to that Party’s assigns expressly permitted under this Agreement and, if such Party is liquidated or sequestrated, be applicable also to and binding upon that Party's liquidator or trustee, as the case may be;
the words "include", "including" and "in particular" shall be construed as being by way of example or emphasis only and shall not be construed, nor shall they take effect, as limiting the generality of any preceding word(s); and
[bookmark: _Ref63667152][bookmark: _Toc63670309][bookmark: _Toc95213412][bookmark: _Toc103581739][bookmark: _Toc191281732][bookmark: _Ref370740116]any reference in this Agreement to any other agreement or document shall be construed as a reference to such other agreement or document as same may have been, or may from time to time be, amended, varied, novated or supplemented.
[bookmark: _Toc214254248]INTRODUCTION
[bookmark: _Ref201048729][bookmark: _Ref153199404]Whereas, the Subscribers will each subscribe for their allocation of the Subscription Shares against payment of the related Subscription Price, as recorded in SCHEDULE A, based on the Pre-money Valuation of the Company.
[bookmark: _Ref412469575]At the Signature Date prior to the issuance of the Subscription Shares, the total issued Shares prior to the transaction contemplated in this Agreement comprises the position reflected in the Pre-Closing Capitalisation Table attached as Schedule H hereto.
[bookmark: _Ref206215118][bookmark: _Ref227825282][bookmark: _Toc63670329][bookmark: _Toc95213434][bookmark: _Toc103581761][bookmark: _Toc191281754]On the Effective Date, the total issued Shares subsequent to the transaction contemplated in this Agreement comprises the position reflected in the Post-Closing Capitalisation Table attached as Schedule I hereto
[bookmark: _Toc214254249]commencement and duration
This Agreement shall commence on the Effective Date and will continue in force and effect until terminated by a Party in accordance with the terms of this Agreement.
In addition to any other rights to terminate or cancel in terms of this Agreement, if applicable, prior to the payment of the Subscription Price and the issuance of the Subscription Shares, a Party may terminate this Agreement in writing with immediate effect, by giving written notice to the other Party(ies), but only upon the happening of any one or more of the following events, namely if another Party: 
takes any steps in contemplation of being placed under provisional or final liquidation;
attempts a compromise without remedy or composition with its creditors;
passes a resolution for its voluntary winding-up;
has a final judgment of any court, sounding in money to the equivalent value of R[●] ([●] Rand) or more, granted against it that remains unsatisfied for a period of 14 (fourteen) days after it has been granted;
has any of its property, movable or immovable, attached in execution or by any process of any court;
makes default without remedy or threatens to make default in the payment of liabilities generally; or
commits any act or omission which is an act of insolvency in terms of the Insolvency Act, 24 of 1936.
[bookmark: _Toc214254250]EFFECT OF TERMINATION
	Upon termination of this Agreement:
to the extent that this Agreement may have been partially implemented, the Parties shall be restored as to the status quo ante; and
any rights or obligations, which arose pursuant to the terms of this Agreement prior to the date of termination of this Agreement, will be regarded as null and void; provided that any such rights or obligations which are clearly intended to survive the cancellation or termination of this Agreement will survive as intended.
2 [bookmark: _Ref201049100][bookmark: _Toc214254251][bookmark: _Ref244509660][bookmark: _Ref244527370]conditions precedent
[bookmark: _Hlk10101757]This Agreement, save for the provisions of this clause 6 (and SCHEDULE C) and clauses 1, 2 and 12 to 19 (both inclusive), which are of immediate force and effect, is subject to the Conditions Precedent being fulfilled or waived, as recorded and in accordance with the clauses set forth in SCHEDULE C. 
3 [bookmark: _Toc214254252]post-closing conditions
The Company will attend to the post-closing conditions as set out and in the manner and within the timelines recorded in SCHEDULE D.
4 [bookmark: _Toc214254253]SUBSCRIPTION FOR THE subscription shares
[bookmark: _Ref244179722]Each subscription for Subscription Shares by the Subscribers will be a discrete legal contract between each Subscriber and the Company, and the rights and obligations ascribed to each Subscriber and the Company shall apply discretely to such Parties as described for each such transaction. The various transactions have been recorded in this single consolidated Agreement for the purposes of convenience only and are otherwise independent legal contracts. The terms of this Agreement will apply to each transaction mutatis mutandis (i.e. applied and/or adapted as applicable to achieve the intention of each transaction).
With effect from the Effective Date, each Subscriber will:
[bookmark: _Ref253330446]subscribe for, and the Company will issue, the Subscription Shares to each Subscriber; and
[bookmark: _Ref244509670][bookmark: _Ref253045340]pay the Subscription Price to the Company as consideration for the issue of the respective Subscriber's Subscription Shares.
5 [bookmark: _Toc214254254]implementation
5.1 With effect from the Effective Date and upon receipt of the payment of the Subscription Price from a Subscriber by the Company (which ever is later), the Company will, in accordance with the provisions of its MOI:
5.1.1 [bookmark: _Ref244166911]issue the Subscription Shares to the Subscriber;
5.1.2 update its securities register to reflect the Subscriber as the registered holder of the Subscription Shares, and furnish proof to the Subscriber of same; and
5.1.3 deliver the share certificates in respect of the Subscription Shares to the Subscriber.
All rights of ownership, obligations and corresponding risk, benefit and liability shall pass to the Subscriber in respect of the Subscription Shares on the Effective Date.
5.2 All costs of the creation and issue of the Subscription Shares shall be paid by the Company.
[bookmark: _Toc214254255][bookmark: _Ref416874810][bookmark: _Ref204931743][bookmark: _Ref265360291]use of subscription proceeds
The Company is obligated to use the proceeds of the Subscription Price for the purpose(s) recorded in SCHEDULE E.
[bookmark: _Ref201052084][bookmark: _Toc214254256]WARRANTIES
The Warrantor(s) provide the Warranties as set out and at such relevant dates as recorded in SCHEDULE F and, which Warranties are qualified by any matters disclosed in the Disclosure Schedule (SCHEDULE G) in sufficient detail to enable the Subscriber(s), acting reasonably and in good faith, to make a reasonably informed assessment of the matter concerned.
[bookmark: _Ref201059907]Notwithstanding clause 14 (Indemnity), the Warrantor(s) indemnify the Subscriber(s) against all direct and actual loss (including legal costs on an attorney-and-client scale) of any nature whatsoever, which the Subscriber(s) may suffer as a result of, or which may be attributable to, a breach of the Warranties.
The Warrantors shall be obliged to pay the Subscriber(s) the amount of any loss suffered by the Subscriber(s) in respect of which it is indemnified in terms of clause 11.2 as soon as the Subscriber is obliged to make payment of any amount to which the indemnity relates.
The aggregate liability of the Warrantor(s) to the Subscriber(s) in respect of any claim by the Subscriber(s) in terms of clause 11.2 shall not, when aggregated with all other claims, exceed an amount equal to the Subscription Price (exclusive of interest and costs) of each affected Subscriber. 
The indemnification provisions in clause 11.2 are in addition to, and do not in any way derogate from, any statutory or common law remedy the Subscriber(s) may have relating to a breach of this Agreement.
[bookmark: _Ref201049171][bookmark: _Toc214254257]Confidentiality
The Receiving Party is obliged to treat all the Confidential Information as confidential. In addition, the existence and terms of this Agreement shall not be disclosed by any Party to any third party without the consent of the other Party(ies), except as may be required by applicable law.
[bookmark: _Ref201059869]The Receiving Party may use the Confidential Information exclusively in relation to the Purpose. 
The Receiving Party shall only disclose Confidential Information to its employees and contractors who:
have a need to access such Confidential Information solely for the Purpose; and
have been advised of the obligations of confidentiality and are under obligations of confidentiality substantially similar to those set out in this Agreement.
[bookmark: _Ref469565131]Subject to applicable laws, the Receiving Party shall have no obligation to retain as confidential any information which:
was legally in its possession or known to the Receiving Party without any obligation of confidentiality prior to receiving it from the Disclosing Party(ies);
is, or subsequently becomes, legally and publicly available without breach of this Agreement; or
is legally obtained by the Receiving Party from a third party source without any obligation of confidentiality.
5.3 Subject to the provisions of clause 12.4, the confidentiality obligations of the Receiving Party shall be perpetual and will survive the termination or expiry of this Agreement.
The Receiving Party may disclose Confidential Information pursuant to a valid order issued by a court or government agency, provided that the Receiving Party provides the Disclosing Party:
prior written notice of such obligation; and
the opportunity to oppose such disclosure or obtain a protective order.
[bookmark: _Toc214254258]LIMITATION OF LIABILITY
Save as provided elsewhere in this Agreement, no Party shall be liable to the other Parties for any costs, claims, damages, penalties, actions, judgments, suits, expenses, disbursements, fines or other amounts which such Party may sustain or suffer (or with which such Party may be threatened) as a result of, whether directly or indirectly, any act or omission in the course of or in connection with the implementation of this Agreement or in the course of the discharge or exercise by the Parties or their employees, agents, professional advisors or delegates of their obligations or rights in terms of this Agreement or the termination of this Agreement, for any reason.
[bookmark: _Ref201059845][bookmark: _Toc214254259]indemnity
[bookmark: _Ref201054987]Subject to clause 11.2, each Party mutually indemnifies the other Party(ies) against all claims that a Party may suffer or incur as a result of any breach by the other Party(ies) of any of the terms of this Agreement.
[bookmark: _Toc214254260]No consequential losses 
	Notwithstanding the Warranties, representations and undertakings given by the Warrantor(s), under no circumstances will any Party be liable in respect of any breach of this Agreement in relation to any loss related to indirect, extrinsic, special, penal, punitive, exemplary or consequential loss or damage of any kind, which includes loss of commercial opportunities or loss of profits.
[bookmark: _Toc214254261]BREACH
If any Party breaches any material provision or term of this Agreement (other than those which contain their own remedies or limit the remedies in the event of a breach thereof) and fails to remedy such breach within 14 (fourteen) days of receipt of written notice requiring it to do so then the aggrieved Party(ies) shall be entitled without notice, in addition to any other remedy available to it at law or under this Agreement, including obtaining an interdict, to cancel this Agreement or to claim specific performance of any obligation whether or not the due date for performance has arrived, in either event without prejudice to the aggrieved Party's(ies') right to claim damages.
[The Parties agree that the Apportionment of Damages Act, 34 of 1956 shall apply to this Agreement.]
[bookmark: _Ref145563536][bookmark: _Toc214254262]dispute resolution
[bookmark: _Hlk40454435][bookmark: _Ref66422941][bookmark: _Hlk214252651]Save as otherwise specifically provided herein, should any dispute arise between the Parties concerning any matter relating to this Agreement, the dispute will be referred to the Board (or their delegates) of the Parties, who will endeavour to reach agreement on the issue. Should the Parties fail to successfully resolve the dispute after following the aforementioned procedure within a period of 14 (fourteen) days after such process has been requested by either of the Parties, the matter will be referred to arbitration as set out below.
[bookmark: _Ref145563526]Other than in respect of those provisions of this Agreement which provide for their own remedies which would be incompatible with arbitration, a dispute which arises regarding:
the interpretation of;
the carrying into effect of;
either of the Parties' rights and obligations arising from;
the termination or purported termination of or arising from the termination of; or
the rectification or proposed rectification of,
this Agreement, or out of or pursuant to this Agreement (other than where an interdict is sought, or urgent relief may be obtained from a court of competent jurisdiction) will be submitted to and decided by arbitration, provided the Parties have attempted to resolve a dispute in terms of clause 17.1 and failed to resolve such a dispute first.
[bookmark: _Ref530055211][bookmark: _Ref530564810][bookmark: _Ref145563563]A dispute exists once a Party notifies the other Party(ies) of such dispute, in writing, and requires its resolution in terms of this clause 17.2. Any other point or dispute not included in the aforesaid notice shall not be precluded from forming a part of the dispute in the arbitration proceedings.
[bookmark: _Ref530141680]The Parties must agree to an arbitrator and refer the matter to arbitration in terms of this clause 17 within 10 (ten) Business Days following the date of the notice contemplated in clause 17.3.
The arbitration will be held:
with only the Parties and their representatives present;
in [●].
The arbitration will be subject to the arbitration legislation for the time being in force in the Republic of South Africa and will be run in accordance with the Commercial Rules for Arbitration as stipulated by the Arbitration Foundation of South Africa ("AFSA"). The Parties may agree, in writing, to have another set of rules apply to the arbitration if they so choose.
The arbitrator will be an impartial admitted attorney, advocate, or retired judge, whether practising or non-practising, of not less than 10 (ten) years standing appointed jointly by the Parties.
Failing agreement on the appointment of an arbitrator by the Parties within 10 (ten) Business Days, as contemplated in clause 17.4, a Party will be entitled to request that the Secretariat of AFSA nominates an arbitrator to arbitrate the dispute. The Parties must then appoint such nominee of the Secretariat of AFSA as the arbitrator of the dispute.
If the Secretariat of AFSA fails or refuses to make the nomination within 20 (twenty) Business Days of having been requested to do so, a Party may approach the High Court of South Africa to make such an appointment. To the extent necessary, the court is expressly empowered to do so.
Once the arbitrator has been appointed, proceedings may immediately be commenced by a Party, subject to the requirements in terms of applicable law and/or the arbitration rules.
The Parties will keep the evidence in the arbitration proceedings and any order made by any arbitrator confidential.
The arbitrator will be obliged to give his/her award in writing fully supported by reasons.
The provisions of this clause 17 are severable from the rest of this Agreement and will remain in effect even if this Agreement is terminated for any reason.
The arbitrator will have the power to give default judgment if a Party fails to make submissions on the due date and/or fails to appear at the arbitration.
The arbitrator's award will, in the absence of manifest error, be final and binding on the Parties and incapable of appeal. Any Party to the arbitration will be entitled to have the award made an order of court of competent jurisdiction.
The costs of any venue, arbitrator's remuneration, recording, transcription and other costs and expenses ancillary to the hearing shall be borne by the Parties in equal shares and will be recoverable, as costs in the cause under the provisions of any award. 
[bookmark: _Toc214254263][bookmark: _Ref373760634][bookmark: _Ref228261784]AGREEMENT BINDING ON SUCCESSORS IN TITLE
	This Agreement shall be binding on the administrators, executors, heirs, judicial managers and other successors-in-title of the Parties, who shall not be entitled to terminate this Agreement merely by reason of the death of a Party.
Each Party indemnifies the other(s) against any loss or damage of any nature whatsoever which the other(s) may sustain if this Agreement is not binding for any reason on the former's administrators, executors, heirs, judicial managers and/or other successors-in-title.
[bookmark: _Ref201049236][bookmark: _Toc214254264]General
Good faith: the Parties shall in their dealings with each other display good faith.
Co-operation: the Parties undertake at all times to do all such things, perform all such actions and take all such steps and to procure the doing of all such steps as may be open to them and necessary for or incidental to the putting into effect or maintenance of the terms, conditions and/or import of this Agreement.
Whole agreement: this Agreement constitutes the whole agreement between the Parties relating to the subject matter of this Agreement and supersedes any other discussions, agreements and/or understandings, written or oral, regarding the subject matter of this Agreement. 
Relationship between the Parties: the Parties agree that no Party is a partner or agent of the other Party(ies) and no Party will have any right, power, or authority to enter into any agreement for, or on behalf of, or incur any obligation or liability of, or to otherwise bind, the other Party(ies).
Address for service: any notice, approval, request, authorisation, direction, or other communication under this Agreement shall be given in writing, directed to the addresses of the Parties set forth in clause 1 and as recorded in SCHEDULE A and SCHEDULE B, and shall be deemed to have been delivered and given for all purposes:
on the delivery date if delivered by email, provided that any notice sent after 17:00 on a Business Day, or any notice sent on a non-Business Day, shall be deemed received on the next Business Day;
on the delivery date if delivered personally to the Party to whom the same is directed;
1 (one) Business Day after deposit with a commercial overnight carrier with written verification of receipt; and
notwithstanding anything to the contrary set out herein, a written notice or communication actually received by a Party shall be an adequate written notice or communication to it notwithstanding that it was not sent to or delivered at its chosen address.
No assignment: no Party will be entitled to cede their rights or delegate their obligations in terms of this Agreement without the express prior written consent of the other Party(ies).
No stipulation: no part of this Agreement will constitute a stipulation in favour of any person who is not a party to this Agreement unless the provision in question expressly provides that it does constitute such a stipulation.
No representation: to the extent permissible by law, no Party will be bound by any express or implied or tacit term, representation, warranty, promise or the like not recorded herein, whether it induced the contract and/or whether it was negligent or not.
Amendment: no amendment or consensual cancellation of this Agreement and no settlement of any disputes arising under this Agreement and no extension of time, waiver or relaxation or suspension of or agreement not to enforce or to suspend or postpone the enforcement of any of the provisions or terms of this Agreement shall be binding unless recorded in a written document signed by the Parties (or in the case of an extension of time, waiver or relaxation or suspension, signed by the Party or Parties granting such extension, waiver or relaxation).
Severability: any provision in this Agreement, which is or may become illegal, invalid or unenforceable will be ineffective to the extent of such prohibition or unenforceability and will be severed from the balance of this Agreement, without invalidating the remaining provisions of this Agreement.
Knowledge: where any representation or warranty in this Agreement refers to the knowledge, information or belief of a person or entity as the maker of such representation or warranty, such person or entity undertakes that it, and its officers and directors, have made full and diligent enquiry into the subject matter of such representation or warranty.
Publicity: except for any announcement intended solely for internal distribution or any disclosure required by legal, accounting, or regulatory requirements beyond either Party's reasonable control, all media releases, public announcements, or public disclosures (including promotional or marketing material) by a Party or a Party's employees or agents concerning the Agreement or its subject matter, or including the name, trade name, trade mark, or symbol of the other Party, are prohibited without the other Party's prior written consent.
Counterparts: this Agreement may be executed in several counterparts, each of which will together constitute one and the same instrument.
Costs: the Parties will each bear the expenses and legal fees incurred in connection with the negotiation and implementation of this Agreement and related agreements identified for purposes of execution of this Agreement [the Company will bear the expenses and legal fees incurred in connection with the negotiation and implementation of this Agreement and related agreements identified in writing by the Parties for these purposes prior to the Signature Date].
[bookmark: _Toc201057184][bookmark: _Toc201219741][bookmark: _Toc214254265]SIGNATURE PAGE(S) FOLLOW(S) – REMAINDER OF page intentionally left blank


[bookmark: _Toc201219742][bookmark: _Toc214254266]SIGNATURE PAGE(S)

	For:
	[FULL NAME OF JURISTIC PERSON PARTY]

	Signature:
	
	

	
	 who warrants that he / she is duly authorised thereto

	Name:
	
	

	Date:
	
	

	Place:
	
	

	
	
	



	Signature:
	
	

	
	

	Name:
	[FULL NAME OF INDIVIDUAL PARTY]
	

	Date:
	
	

	Place:
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[bookmark: _Toc214254272]CONDITIONS PRECEDENT


[bookmark: _Ref201052634][bookmark: _Toc214254273]SCHEDULE D  
[bookmark: _Toc214254274]POST-CLOSING CONDITIONS


[bookmark: _Ref201052818][bookmark: _Toc214254275]SCHEDULE E  
[bookmark: _Toc214254276]USE OF SUBSCRIPTION PROCEEDS


[bookmark: _Ref201053018][bookmark: _Toc214254277][bookmark: _Ref202281778]SCHEDULE F 
[bookmark: _Toc214254278]WARRANTIES [footnoteRef:2] [2:  This template contains a comprehensive list of warranties, which should be refined to ensure the warranties are appropriate considering the nature of the Company's business and any other relevant factors.] 

[bookmark: _Hlk73455236]Introduction
For the purposes of this Schedule F, unless the context indicates differently or otherwise stated:
references to the "Agreement" shall be references to the subscription agreement to which this is Schedule F; 
words and expressions defined in the Agreement shall bear the same meaning in this Schedule F; and
"Warrantor(s)" means the Company [and [●]];
The representations and warranties set out in this Schedule F are given (with reference to the facts then existing) as at the Signature Date and the Effective Date, unless the individual warranty specifies another date or period, in which case that specified date or period shall apply.  
Each Warranty is a separate warranty and is in no way limited, restricted or governed by any reference to or inference from the terms of any other warranty.
In each Warranty, where any statement is qualified as being made: "to the knowledge of the Warrantor(s)" or any similar expression, such qualification shall mean the knowledge of the Warrantor(s) after conducting due and careful enquiries. 
[bookmark: _Ref17895780]Corporate existence
The Company is a private company with limited liability, incorporated in the Republic of South Africa and is a company as defined in terms of the Companies Act.
No steps have been taken or are contemplated by the Warrantor(s) for: 
the deregistration of the Company in terms of section 82 of the Companies Act; 
for placing the Company under business rescue under Chapter 6 of the Companies Act; or 
for the winding-up of the Company.
Authorised and issued Shares
As at the Effective Date, the authorised share capital of the Company will comprise [●] ([●]) Ordinary Shares and [●] ([●]) Preference Shares.
Immediately prior to the implementation of the Transaction, the Fully-Diluted issued share capital of the Company will be held as set out in the Pre-Closing Cap Table in Schedule H.
Following the issue of the Subscription Shares, the issued share capital of the Company will be held as set out in the Post-Closing Cap Table in Schedule I.
No person has any right or option to subscribe for any unissued Shares in the Company other than in terms of this Agreement.  
Securities register
The securities register of the Company contains true and accurate records of the holders of certificated Securities from time to time issued by the Company.
There are no facts or circumstances which may give rise to a rectification of the securities register of the Company.
Shareholder loans and loans to shareholders
[Prior to the Effective Date, the loan claims held by the Company against Shareholders will have been fully repaid to the Company and there are no Shareholder loans or loan claims against the Company].  
[bookmark: _Toc529819464][bookmark: _Ref529369561]Dividends and other distributions 
The Company has not declared any dividends or made any other distributions to Shareholders.
Litigation
The Company is not involved in any actual or pending litigation that has not been disclosed in the Disclosure Schedule. 
[bookmark: _Ref48146175]Liabilities
The Company does not have any debts or liabilities of any nature whatsoever or howsoever arising, whether actual, contingent, unquantified, disputed or prospective, whether known or unknown, other than those incurred in the normal course of business and disclosed in the Disclosure Schedule.
Warranties regarding the Business
assets and liabilities
None of the material assets of the Company are subject to any debenture, notarial bond, pledge, option, lien, mortgage, right of first refusal, pre-emption or other similar right or encumbrance in favour of any person.
The Company owns and/or leases all of the material assets (whether real or personal, tangible or intangible, corporeal or incorporeal) necessary for the conduct of its Business as it is currently conducted.
No assets of the Company are provided to any third party on consignment or in terms of credit sale or conditional sale agreements.
[bookmark: _Ref529898677]Material Contracts
The Company:
has disclosed to the Subscribers all contracts which are material to the Business;
is not party to any agreement which has been entered into other than (i) on an arms-length basis and (ii) on terms which are normal having regarding to the nature of its Business; 
is not in material breach of any of its obligations under any of its material contracts; and
has not concluded any customer contracts with any customers which deviate materially from the standard agreements provided to the Subscribers.
The entering into of this Agreement does not constitute a breach of any of the material contractual obligations of the Company nor will the entering into or implementation of this Agreement entitle any person to terminate or vary any material contract to which it is a party.
The Company has not entered into any reseller, licences, franchising, merchandising, marketing, purchasing, manufacturing, agency and distribution agreements.
The Company has not entered into any joint venture, partnership, consortium, profit sharing or similar agreements or arrangements.
The Company has not entered into any agreements with parties Related to the Company, Shareholders or Directors of the Company other than as disclosed to the Subscribers.
Employment
The Company is not bound by any current service contract whether oral or in writing save as disclosed.
The Company has disclosed and/or confirmed all its current independent employment agreements and independent contractor arrangements to the Subscribers. 
[bookmark: _Ref509485631]All PAYE (pay-as-you-earn) deductions required by law to be made by the Company have been made, proper returns have been rendered in respect thereof and all payments which are due thereunder have been made.
The Company has no liability in respect of fringe benefits granted to its employees.
The Company has materially complied with all wage and employee rules, regulations and legislation and all determinations, arbitration awards and collective agreements which apply to it and its employees.
The Company is not party to any litigation or claim in terms of the Labour Relations Act, 66 of 1995, the Employment Equity Act, 55 of 1998 or the Basic Conditions of Employment Act, 75 of 1997  
Intellectual property rights
All Company Intellectual Property is beneficially owned solely by the Company ("Owned IP") or validly licensed by the Company in terms of agreements disclosed to the Investor during the due diligence review conducted by the Subscribers or their designated counsel ("Licensed IP").
Other than the Owned IP and the Licensed IP, there is no other Intellectual Property necessary for the conduct of the Business.
The Company is entitled to possess, use, transfer, licence and exploit the Owned IP without the consent or permission of, or payment to, any person in any jurisdiction and no other person has any right or interest in or to (including any right or licence to use or any options or rights of first refusal to purchase) the Owned IP.
To the best of the Warrantor(s)’ knowledge, the conduct of the Business shall not be inhibited or restricted by the exercise by any person (including current and former employees) of moral rights pertaining to the Owned IP.
To the best of the Warrantor(s)’ knowledge, no person is entitled to an order requiring the Company to change or to cease using (i) its name (or any part thereof) or (ii) its trading style or (iii) any of the designs, marks or the like used or applied by it in relation to its Business or (iv) any of its Company Intellectual Property more generally.
The Company's personnel (including all partners, directors, officers, employees, representatives, agents, independent contractors, subcontractors, suppliers, licensors, product providers, and service providers) have not, and do not have rights to:
register, attempt to register, or claim any interest in the Owned IP nor shall they contest the Company's use of or otherwise adversely affect the validity of the Company Intellectual Property;
possess or assert any lien or other right, title, ownership or interest against, in or to the Owned IP or any materials in which it subsists; or
use, misappropriate, oppose, infringe, or attack the Company Intellectual Property or the Company's rights thereto, or threaten to do any of the foregoing.
To the best of the Warrantor(s)’ knowledge, the Company has not committed any act or failed to do anything as a result of which any Company Intellectual Property has become or could become invalid, unenforceable, or liable for expungement.
No right, licence or consent has been granted to any person to use in any manner or to do anything which might infringe any of the Company Intellectual Property. 
To the best of the Warrantor(s)’ knowledge, all Owned IP is valid and enforceable in South Africa, and the Company will not commit any act or omission which may cause any of the Owned IP to cease to be valid and enforceable.
To the best of the Warrantor(s)’ knowledge, the Company has not, whether through the conduct of its Business or otherwise, infringed, misappropriated or violated nor is it infringing, misappropriating, or violating the Intellectual Property of any other person, nor is it likely to knowingly do so, and no third party has infringed, misappropriated or violated or is infringing, misappropriating, or violating the Owned IP.
No part of the Company Intellectual Property is subject to any existing litigation and the Company is not aware of any facts or circumstances which would give rise to litigation relating to the Company Intellectual Property.
All the Company Intellectual Property is free and clear of all liens, encumbrances, security interests, pledges, charges, restrictions, covenants not to sue and/or other similar restrictions.
The implementation of this Agreement and subsequent commercialisation of the Company Intellectual Property shall not result in any termination, revocation, restructure or other diminishment of the Company Intellectual Property, nor result in any need to make payments to third parties with respect thereto.
[bookmark: _Hlk109651308]To the extent that any of the Products were developed with or contain, incorporate, link or call to, are distributed with, or otherwise use any Open Source Software, the development of any Product with any such Open Source Software, and the incorporation, linking, calling, distribution or other use in, by or with any such Product of any such Open Source Software, does not obligate the Company to disclose, make available, offer or deliver any portion of the source code of such Product or component thereof to any third party, or to redistribute it at no charge, or to license it for the purpose of creating derivative works, save as disclosed in the Disclosure Schedule.
Trade secrets
Neither the Company or any of the directors, employees or consultants of the Company have, other than in the normal course of the Business, disclosed or permitted to be disclosed or undertaken to disclose to any person other than the Company, its personnel, shareholders or advisors any of the know-how, trade secrets or other information of the Company which is not available to the general public.
The Company is not restricted and is not likely to be restricted in the use or disclosure of any information other than in terms of applicable laws.
Books of account and minutes
The books, registers, accounts, ledgers, financial records, minute books and other books and records of the Company are reasonably up-to-date, have been properly kept and maintained according to law in all material respects and do not contain any material inaccuracies, discrepancies or omissions. 
[bookmark: _Ref329255202]Financial statements
For the purposes of this subsection, the following additional words and phrases shall have the meanings ascribed thereto below:
"Annual Financials" means the audited or independently reviewed annual financial statements for the Company for the period ending on [●] and prior financial years; 
"Monthly Management Accounts" means the unaudited monthly management accounts of the Company, provided by the Company to the Subscribers; and
"IFRS for SMEs" means the international financial reporting standards [for Small and Medium Enterprises].
No undisclosed liabilities
The Company has no liabilities of any kind (including, off-balance sheet liabilities), and which would have been required to be reflected in, reserved against or otherwise described in the Annual Financials and/or the Monthly Management Accounts or in the notes thereto, which were not so reflected, reserved against or described.
No Shareholder of the Company or any person Related to any such shareholder, has or will have any claims against the Company whether on loan account, current account or otherwise and no dividends have been declared by the Company, which have not been paid.
The Company has paid its creditors within the time limits agreed with such creditors, save where a creditor’s claim is disputed.
No report has been furnished to the Company by its auditor concerning a material irregularity as contemplated in the Auditing Professions Act, 26 of 2005, or any similar predecessor act, or any analogous legislation in any relevant jurisdiction.
The Business of the Company has been and will have been operated in the ordinary course of Business and so as to maintain it as a going concern.
The Monthly Management Accounts
The Monthly Management Accounts:
were prepared diligently and in good faith, applying and adopting policies, principles, bases, conventions, rules, practices, techniques, methods and procedures consistent with past practice, and enable a reasonable judgment to be made as to the consolidated financial performance of the Company for the period to which they relate; and
[bookmark: _Ref480468526]provide a true and fair view of the financial position of the Company as at the date thereof.
The Annual Financials:
The Annual Financial Statements:
comply with the requirements of the Companies Act;
have been prepared in accordance with IFRS for SMEs and consistent with past accounting practice;
fairly present the financial position, operations and results of the Company as at the close of business on [●];
save as noted therein, reflect no change in any of the bases of accounting or accounting principles used in respect of any material item;
reflect or disclose all liabilities, actual or contingent, as required by applicable accounting standards;
adequately provide for bad and doubtful debts as well as for any and all accrued liabilities including accrued leave pay, pensions, bonuses or other similar payments or liabilities to employees;
have been reported on by the auditors, or independently reviewed, without any qualification other than in respect of post-balance sheet events; and
have been approved and signed by the directors of the Company.
[bookmark: _Ref89231295]The Company had no actual, contingent, unquantified or disputed liabilities which were not disclosed and properly provided for in its annual financial statements.
Applicable laws 
To the best of the Warrantor(s)’ knowledge, the Company has complied with all material laws and regulations affecting the Business ("Relevant Laws") in all material respects and, the Warrantor(s) are not aware of any fact, event or circumstance which might give rise to any breach by the Company of any Relevant Laws.
The Company has not been subject to any investigation, enquiry, prosecution or other enforcement proceedings or process by any governmental, administrative, regulatory or other body or organisation in relation to or affecting the Company.
The Warrantor(s) are not aware any occurrence that constitutes, or may constitute, a contravention or breach by the Company (or any of its officers, agents or employees) of the provisions of any Relevant Laws.
[bookmark: _Ref509485639]Tax
For purposes of this paragraph 16: 
"Tax" means any tax, including, but not limited to, income tax, capital gains tax, Regional Service Council levies, secondary tax on companies, VAT, any withholding tax and any duty or levy, including but not limited to skills development levies, stamp duty, uncertificated securities tax, securities transfer tax, transfer duty and customs excise and/or import duty (including any penalty or interest) imposed by any Tax Authority, and includes all additional tax, penalties or interest payable as a consequence of any failure or delay in paying any such taxes, levies or duties;  and 
"Tax Authority" means any taxing, revenue or fiscal authority (including the South African Revenue Service ("SARS")) and any other statutory, governmental, state, provincial or local governmental authority, body, court, tribunal or official whatsoever (whether of South Africa or elsewhere in the world) competent to impose, administer or collect any Tax or make any decision or ruling on any matter relating to Tax.
The Company has paid all Tax due by it as and when due in accordance with applicable law, unless otherwise disclosed in the Disclosure Schedule.
All returns that have become due by the Company from time to time under any law administered by SARS, have been duly made and filed with the SARS and such returns will not be the subject of any dispute with SARS, unless otherwise disclosed in the Disclosure Schedule.  
All necessary information, computations, notices and returns (all of which are complete, true, accurate, and not misleading) in respect of Tax have been rendered on a proper basis in accordance with the provisions of the applicable Tax legislation and regulations, are correct and will not become the subject matter of any dispute with or claim by SARS.
SARS has not formally reopened any existing Tax assessment in respect of the Company and no grounds exist for the re-opening of any existing assessment.
The Tax files relating to the correspondence with, and queries from SARS have been made available to the Subscribers and contain adequate records of all queries raised by any SARS official and the replies thereto.  The Tax files contain complete, full and accurate details of all communications with Tax advisors.
The Company is not in material breach of any current law valid and subsisting in South Africa or any foreign jurisdiction relating to Tax.
The Company has properly operated and deducted any Tax as required by law from all payments made or treated as made to employees or former employees of the Company, or any other payment from which Tax is required to be deducted and have timeously, fully and accurately accounted as required by law to SARS for all Tax so deducted.  
The Company has withheld any Taxes as required by law which it is liable to withhold and has timeously paid any such Taxes to SARS.
The Company has not been declared or appointed as an agent of another person for purposes of section 153 of the Tax Administration Act, No. 28 of 2011.
Corporate Structure
The Company does not have any Subsidiaries and has not held Subsidiaries in the last 3 (three) years.
Disclosure 
As at the Signature Date, all facts and circumstances which the Warrantor(s) believe to be material to this Agreement and known to the Warrantor(s) (which would be material to an investor in the Company or to the valuation of the Company) have been disclosed to the Subscribers.
All information provided to the Subscribers by the Warrantor(s) was, when given, accurate and complete in all material respects.
As at the Effective Date, no event has occurred which can reasonably be deemed by any Subscriber as a Material Adverse Event.

[bookmark: _Ref201052219][bookmark: _Toc214254279]SCHEDULE G 
[bookmark: _Toc214254280]DISCLOSURE SCHEDULE
1. [bookmark: _Toc11966123]Save where otherwise set out herein, all capitalised terms where used herein shall have their respective meanings as defined in the subscription agreement to which this Schedule C is attached (the "Agreement").
1. [bookmark: _Toc11966124]The Warrantors make the disclosures set out in this Schedule C in terms of the Agreement to which this annexure is attached and with reference to the warranties set out in clause 6 of the Agreement and in Schedule B to the Agreement.

	Warranty Clause and Effect/Wording
	Disclosure

	[●]
	[●]
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